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CIRCUMSTANCES AND SCOPE OF APPEALS -1

• In both the Jersey and Guernsey appeals, (a) the trusts in question were governed by 
Jersey law and (b) the contest was between original and successor trustees’ claims.

• Notwithstanding that Jersey law governed, the focus of the judgments is on English and 
more particularly Australian judge-made law on the nature of a trustee’s right of indemnity 
out of trust assets. 

• By the time of the appeals, there were either no or no significant third party “trust 
creditors” of either trust but the appeals proceeded on the basis that each trust had an 
insufficiency of assets to meet all of their original and successor trustees’ respective 
claims.

• Significantly, or at all events potentially so, the only DORA containing terms as to 
indemnities was made between the original Jersey trustee and its immediate successor 
(see below for its terms); there was no such DORA on the changes of Guernsey trustees.



CIRCUMSTANCES AND SCOPE OF APPEALS - 
2

• The principal issues the Privy Council framed for decision were four, as follows: 
1. Does the trustee’s right of indemnity confer on the trustee a proprietary interest in the 

trust assets?
2. If so, does the proprietary interest of the trustee survive the transfer of the assets to a 

successor trustee?
3.  If so, does a former trustee’s proprietary interest in the trust assets take priority over 

the equivalent interests of successor trustees?
4.  Does a trustee’s indemnity extend to the legal costs of proving its claim if the trust is 

“insolvent” in the sense that the trustees’ claims to indemnity exceed the value of the trust fund?
• Note that issue 3 was confined to the original and successor trustees’ own claims and not those 

of 3P creditors claiming by subrogation to the trustee’s right of indemnity. The Privy Council has 
expressly reserved its position as respects the latter situation.



4-3 SPLIT ON ISSUE 3; ON WHAT DID 
THE 7 JUDGES ACTUALLY AGREE? -1

Professed unanimity on issues 1, 2 and 4 amounting to 8 points [paras. 58-67 of main 
judgment], 5 of which (as condensed below) matter most for our present purposes:
(1) A trustee’s right of indemnity – variously described in the authorities and textbooks as a 
lien, first charge and even a beneficial interest – creates an equitable proprietary interest in 
the trust assets, which arises by operation of law separately in favour of each trustee in 
priority to the beneficiaries. There is not one lien that trustees share in common.
(2) Such a right does not in and of itself create any personal liability to the trustee of any 
other party, including beneficiaries and a successor trustee; it is a right to have trust assets 
applied in satisfaction of the trustee’s claim and does not create a debt to the trustee.
(3) The purpose of the indemnity is the the protection of a trustee from personal liability for 
trust liabilities properly incurred in administering the trust – not directly protection of the 
trustee’s trust or indeed its personal creditors.



4-3 SPLIT ON ISSUE 3; ON WHAT DID 
THE 7 JUDGES ACTUALLY AGREE? - 2

(4) Subject to express agreement (or legislative provision) to the contrary, a 
trust creditor contracts with the trustee personally, the trustee bears personal 
liability to that creditor, and the recourse of the unpaid trust creditor to trust 
assets is by way of subrogation to the trustee’s right of indemnity.  The 
indemnity is for the net amount due to the trustee after deduction of any 
amounts for which the trustee is accountable to the trust fund. Thus, a trust 
creditor’s claim by way of subrogation to the indemnity puts it in no better 
position than the trustee itself.
(5) Generally a trustee’s right to an indemnity, as an equitable proprietary 
interest, will survive changes in the trusteeship.



ISSUE 3 – PRIORITY AS BETWEEN ORIGINAL 
AND SUCCESSOR TRUSTEES

• Lord Briggs gives the main judgment on this issue, with which Lord Reed and Lady Rose 
agree, and Lady Arden concurs - at least in the result if for reasons that in some respects 
are not consistent with the main judgment.

• All four, however, reject the minority (Lords Richards and Stephens and Sir Nicholas 
Patten) judgment’s conclusion that the general rule that equitable interests rank in priority 
according to the dates they come into effect is the appropriate rule in the trustee indemnity 
context. In the minority’s view, the general rule means that indemnities rank in order of the 
dates of the respective trustee’s appointments.

• The majority view is that in the event of an insufficiency of trust assets to satisfy the 
respective trustees’ claims, they rank pari passu. The general first in time prevails rule is 
rejected on, amongst other grounds,  Lord Briggs’ theory that a trust is a continuum in 
which insolvency is a “common misfortune” in which present and former trustees should 
share rateably.



THE JERSEY TRUST DORA

• The pari passu result was reached by the majority notwithstanding that on the retirement of the 
original Jersey trustee (Investec), it entered into a DORA with its successor including the following 
terms.

• (1) the trust assets and liabilities were required to be novated to the successor trustee (and 
ultimately were), (2) the successor trustee provided a release and wide indemnity, (3) a sum of 
£2.5 million was to be held by the successor trustee as security for certain specific liabilities and (4) 
Investec acknowledged that reasonable security had been provided to it. The terms did not confer 
on Investec any proprietary interest in trust assets and it reserved no rights that it originally had 
during its trusteeship. 

• In the Jersey proceedings, Investec originally relied on the DORA but later added a claim under its 
common law indemnity. 

• It appears that the Privy Council, having concluded unanimously that the trustee’s right to 
indemnity is an equitable proprietary interest that survives a change in trusteeship, considered that 
(a) the agreement of such terms as were contained in the DORA is not inconsistent with the 
continuation of that interest and (b) it would require very clear terms to establish that the right of 
indemnity had been waived.



DISCUSSION – WHERE DOES THIS LEAVE US 
NOW?

• Pre-PC appeal commentary (for example, Michael Birt, Priority of Claims to the Assets 
of an ”Insolvent” Trust (2020 Jersey and Guernsey Law Review 5) and such 
commentary as has appeared since the PC’s decision have tended to focus on what 
terms are likely to be required on an handover between original and successor trustee 
by way of express indemnities, novation and/or security on the alternative hypotheses 
of first in time and pari passu entitlements.  Now that pari passu is the rule as between 
trustees themselves, and might be as between trust creditors of different trustees, is 
any significant change in current practice regarding DORAs necessary/likely/advisable? 

• And will trust creditors, at least of an original trustee, take a different view on any of 
these issues, but perhaps especially security, than they currently do?


